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ABSTRACT: The authors postulate the need of the hour is to have ADR mechanism 

to settle disputes related to intellectual property right in India. The article will 

highlight the necessity to have mediation as well as negotiation process in order to 

lighten the burden of Indian courts comprised of intellectual property matters. 

Further, the authors will reflect the significant role played by them than litigation 

process in intellectual property disputes, which will result in global acceptance of 

Indian goods and innovation. 
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1.    Introduction 

In society today we see that there has been a rapid increase in trade and commerce 

activities. With globalization and liberalization, we have not only opened the door for 

international trade but have encouraged the practice of creation and innovation. Now 

the concern arises what can be done to protect the interest of the person who has been 

behind this effort. At present, we have intellectual property laws in India which are 

meant to protect the transfer as well as dissemination of technology. The prime 

objective behind this is to believe in the practice of growth and development which 

can be achieved only if there is harmony in the society and lead to social, economic 

and cultural development.[1]When dispute arise the matter is referred to ADR instead 

of going for litigation now days in order to get quick relief without causing 

unnecessary delay. 

ADR makes the parties to choose the forum in order to settle down their dispute and 

make the parties follow a procedure in order to maintain confidentially of that matter. 

There has been a rise in a number of cases related to intellectual property rights such 

as especially in a number of cross-border disputes so mediation and negotiation are 

considered helpful for resolving disputes related to it.[2] The paper will reflect on the 

problems and challenges which ADR come cross while addressing IP disputes along 

with their merits of having this resolution to solve the disputes.  

2.    Role of Mediation and Negotiation In Intellectual Property Rights Disputes 

It is considered that mediation and negotiation being a similar procedure helps the 

parties to come to a solution for their dispute. Factors such neutrality, party autonomy 

draws the attention toward preferring ADR as a mechanism to consider IP disputes. It 

is observed that patent litigation is expensive so ADR seems to be more effective in 

its nature. According to Kingston intellectual property disputes is less effective due to 

its higher cost. This shows the role played by the courtsin order to determine the 

technical issues.[3] He further added that there is possibility to have costs which one 
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have to pay indirectly which can be in form of distraction or even it can result in not 

giving proper direction for encouraging creativity which advocacy process has in 

innovation matters which are dealt by some of the firms.[4] Where he suggested in 

having compulsory arbitration in relation to patent matters with the support of 

services such as legal aid who have not appeal further to the court’s rulings. 

During the 19
th

century, it was observed that there has been a public figure known as 

Kilb who has emphasized on arbitration to be a quick, effective method to solve the 

patent disputes and it helps in avoiding long litigation process and helps in reaching to 

a potential decision.[5] Due to time-consuming process and a high cost of patent 

litigation as it comprises of technical issues which require technical as well as 

financial experts’ leads to the higher cost than ADR.[6]Although, in arbitration, the 

arbitrator will be considered who is aware and have experience in patent law and has 

been updating itself in relation to the changing scenario that has taken place in the 

business community. 

Arbitration is a process less expensive and quick as compared to litigation.[7] 

Additionally, it encourages in maintaining international standards by encouraging the 

practice of confidentiality and helps in maintaining trade secrets. It is argued that it 

more certain and another form of mediation is less adversarial and encourages the 

practice of maintaining good trade relation with another party.[8] 

2.1   Advantages Of Mediation And Mediation In IP Disputes In India 

It is well stated that the parties can agree to resolve in a single procedure which is 

considered by many countries in order to solve disputes related to intellectual 

property. This helps in having less expensive and avoiding multi-jurisdiction litigation 

process.[9]Due to increase in the number of cross-border issues as well as the rise in  

exploitation of matters related to intellectual  property at international level in such 

scenario ADR appears to be more helpful than litigation.[10] On another hand, 

litigation of intellectual property dispute covers multiple- jurisdiction which covers 

complex conflict of laws. The parties in such circumstances are required to go 

haveseparate proceedings as the case may be under thesame jurisdictions. 

Although, ADR is helpful in considering matters related to multi-court actions which 

are litigated in the same jurisdiction.[11]Further, ADR encourages the practice of 

covering issues of different matters and rights concerning different jurisdiction in the 

single procedure related to IP disputes. With the help of mediation or arbitration, we 

are able to come to a solution which is quicker as compared to litigation. This result in 

binding award or settlement in the end which is felt the need to settle the disputes 

without causing unnecessary delay.[12] ADR provides a forum which is neutral in its 

nature in order to solve the matter. The disputes can be preferred for ADR by the 

parties which are not based in the same jurisdiction and results in it governing by 

neutral law and locations.[13] ADR rules are also set up by WIPO center and they 

also maintain standards such as neutrality and without any  discrimination related to 

the parties.[14] Due to neutral nature in jurisdictional aspect, ADR method is more 

preferable than litigation for matters related to cross-border disputes related to IP 

sector. 

Moreover, it is observed that ADR process is helpful in resolving matters concerning 

the technical scientific matters and legal issues of complex nature. Sadly, every 
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country doesn’t have a developed court system. Therefore, intellectual property courts 

are not active in some countries. Due to lackness in expertise the judges are not able 

to address the complex factual, technical as well as legal issues properly. There is 

need to have considerable time and resources in order to relate it to the present 

prevailing technologies and laws concerning them. The decision maker in ADR 

process is neutral as the parties are asked to choose a facilitator with specialized 

expertise. The person should be expert in law, technology or specific industry. A 

panel can be appointed by the parties which comprises of experts, which have 

knowledge and expertise in many areas. With the guidance of the expert under ADR 

process, we are able to craft a better solution for the problem. It is more beneficial for 

the party which is not possible in litigation.[15] 

It is essential to follow mediation as well as negotiation method as the case may be as 

it is simple and flexible in its nature. It gives the parties the liberty to agree on the 

method the proceedings should be conducted. It allows them to choose appropriate 

procedural rules. It acts as a straightforward mechanism to consider intellectual 

property disputes. This encourages the parties to focus on their interest which later 

results in settlement.[16] With the help of the mediator, the parties can be satisfied by 

having appropriate assistance and support. 

It is to be noted that intellectual property disputes comprise of different 

characteristics. It consists of complex nature of law, technical matters and sensitive 

information. It becomes essential to address these distinctive characteristics. On the 

contrary, litigation is inflexible in nature and it rarely adapts the process to their 

dispute.[17]  Whereas, ADR process gives an opportunity to the parties to settle their 

dispute through a single forum. Subsequently, they can consider the process which is 

suitable for them which can be either mediation or arbitration or even expert 

determination as the case may be.[18]Under such circumstances, parties agree to 

come to a neutral location and can come up with a solution with the help of neutral 

experts of their choice and follow the rules as well as procedure in order to fulfill their 

needs.[19]Mediation is helpful in coming up with a solution to comfort the parties 

with the fulfillment of the specific interest of the parties.[20]In addition, ADR is 

based on party autonomy and this principle is beneficial in nature.[21] 

Subsequently, mediation and negotiation process is a cost saving as compared to 

intellectual property litigation. It becomes difficult for small-scale business or 

individual to ask for relief or to enforce their rights, or to defend themselves under 

such circumstances as compared to large entities. It is being affordable and accessible 

in nature helps the parties to resolve their disputes. On another hand, litigation is 

expensive at home and abroad with the help of neutral experts. It is considered helpful 

to consider complex intellectual property disputes and follows simpler procedure. It is 

time-saving process results in cost saving as well.[22] 

Litigation is a complex process and it indulges in many steps whereas mediation and 

negotiation encourage the practice of confidentiality. Under this, the parties are 

allowed to control the disclosure and they can even have access to information which 

is sensitive in nature.[23] Through an agreement between the parties, the proprietary 

information is not told to anyone.[24] The arbitrator can even have preventive orders 

in order maintain the confidentiality.[25] Further, the outcome can be kept secretive in 
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order to preserve business standards and relationship.[26] Therefore, it is difficult to 

find such opportunity under litigation while considering intellectual property disputes 

in India. 

Mediation encourages the practice of win-win in order to find a solution that could 

satisfy the parties wants instead of going for the win or lose situation, which mostly 

happens in litigation. It helps in providing a creative solution to the problem that has 

arisen.[27]The arbitral tribunal considers the content and substance of the arbitral 

award. One could seek for interim relief through injunction or even security for 

cost.[28]Moreover, the New York Convention provides focus on recognition as well 

as enforcement of arbitral awards. It encourages practices such as enforceability of 

awards.[29] 

3.    Intellectual Property Arbitration: An Indian Perspective 

Recently, the arbitration law has been amended which has focused on certain aspects 

such as Section 29 A of the Arbitration and Conciliation (Amendment) Act, 2015. 

The Act has made clear and focused on the award which should be made within a 

time period of twelve months which has been now made necessary during this tenure. 

In addition, this process will begin from the date when the arbitral tribunal has entered 

upon the reference. Therefore, the process of arbitration is speedy and has drawn the 

attention toward itself at present in India. Due to privacy, we are able to do the 

settlement by submitting a memorandum of settlement to the court. The terms remain 

in the private domain and confidentiality is maintained. It is observed that the Indian 

judiciary is encouraging such practice in order to encourage international trade as well 

as providing recognition to Indian intellectual property jurisprudence worldwide.[30] 

In 2009 in a case at Delhi High Court where the plaintiff contended that arbitration 

clause was subject to the clause related to breach of the obligation related to 

confidentiality of the matter or it includes infringement of intellectual property cannot 

be considered arbitrable in nature.[31] Further, the parties were referred to arbitration 

when the arbitration clause was wide-ranging and the intellectual dispute was referred 

to arbitration in Sukanya Holding case.[32] 

Further, the Apex Court held that one cannot have an arbitration clause only on the 

basis of legal mindset but it should also consider aspects such as following common 

sense in order to give effect to the intention of the parties in order to arbitrate. The 

court needs to have a reasonable understanding as a businessperson, which acts 

responsible and has information about the business world properly in such 

circumstances. [33] 

There is need to make Indian arbitration system developed despite having the new 

amendment we still need to see that whether it is able to able its goal or not. It is 

essential to make Indian jurisdiction to be arbitration friendly so that we could 

encourage foreign investment in India. In order to make India trade and commerce-

friendly, it is essential to have such laws which will be helpful for maintaining 

international standards. 

In Suresh Dhanuka v. Sunita Mohapatra[34], the Apex court didn’t raise any 

objection in concern to request for arbitration which was under the deed of the 

assignment. From this, we can understand that dispute can be considered for 
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arbitration even if the dispute that has arisen under or as per the contract in such 

circumstances matter can be arbitrated. 

Globally, it is reflected in the Queen Mary University of London, 2016 - International 

Dispute Resolution Survey that 51% of respondents in the survey considered that in 

the TMT sector the majority of disputes would be related to IP issues in coming 

future. On another hand, 43% indicated that arbitration will be their preferred dispute 

resolution mechanism. Therefore, due to uncertainty because of Brexit, the use of 

arbitration in resolving disputes concerning IPR will be rising only with time.[35] 

Recently, Nokiahas received the patent decision in her favor for patent licensing with 

Samsung. However, there is need to make efforts to improve the present 

circumstances that have been arising in India lately. There is need to understand that 

we lack in a uniform trend which should exist in the Indian legal system for 

considering matters related to intellectual property dispute under the ambit of 

arbitration mechanism. The authors want to highlight that under Section 89 of Civil 

Procedure Code it has been made clear that the settlement of the dispute can be done 

outside the court and refer it for arbitration, mediation, and conciliation. It is the duty 

of the court to provide best possible means for settling the dispute by following 

alternative dispute resolution methods.[36] 

Further, Booze Allen[37]case depicts on the concept of arbitrability in Indian 

arbitration. Under this, it has observed that concept of arbitrability would vary as the 

context may be. For instance, whether the dispute comes under the public court or 

should it be solved under the private court. Also, there is need to see if the parties 

have considered the dispute for arbitration by themselves. It is to be noted that one 

can observe whether the dispute is under the ambit of the arbitration agreement or not 

etc. 

4. Conclusion 

India is actively engaged in activities such as multilateral negotiations as well as 

WTO TRIPS Council. Subsequently, India has played a vital role in matters related to 

open technology transfer, price controls, and use of compulsory licensing in a liberal 

manner. This will result in having a bright future for India which will affect positively 

in innovation, investment, and trade activities related to IP products and services. 

Recently, the Ministry of Health and Family Welfare has changed some laws such as 

now the companies do not require to disclose information related to their drug 

concerning their patent status or not when one fills for a manufacturing license.[38] In 

Ayysamy v. A.Paramasivam& Others[39], where the Apex court has emphasized on 

matters to be heard by special courts and tribunal when there is the exclusive 

jurisdiction and matters related to ordinary civil court are excluded from them. 

Additionally, the Arbitration and Conciliation Act, 1996 should be interpreted in such 

a manner that it should be inconsistent with the common law countries. The 

jurisprudence should focus on strengthening the institutional arbitration in India. The 

National Intellectual Property Rights Policy of 2016 has emphasized in the practice of 

ADR methods for the strengthening of enforcement and adjudicatory system to 

combat intellectual property rights infringement. It highlights the need of the hour is 

to promote ADRs in the resolution of IP disputes by strengthening mediation and 

conciliation centers. Moreover, there is need to develop ADR capabilities as well as 
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skills in the IP sector.[40] The use of mediation and negotiation to resolve the 

intellectual property dispute offers many advantages, therefore, there is need to work 

in such a manner so that our actions can be helpful in future-oriented solution for their 

conflict. The article reflects that in India today we not only need a law for the welfare 

of the society but all to provide recognition to the country globally which can be 

possible only if we work in harmony with rest of the world. There is need to have 

laws and regulations which could not only provide a platform for trade activities but 

also encourage the practice of creativity and it gets its recognition around the world. 

Mediation and negotiation are one of the effective methods under ADR mechanism to 

provide relief and encourage the practice of settlement with a healthy environment. 

This trend will help us in achieving our respective goals and will lead to greater 

benefits in the business world. In India focus has been made on to involve mediation 

as well as negotiation in IP disputes in order to avoid delay and provide relief with a 

reasonable period of time which has been seen that it is not possible under Indian 

litigation system. The authors believe that more efforts should be made by the 

authorities in order to indulge in the practice of ADR methods in IP disputes. 

REFERENCES 

[1]Antony Taubman, , Hannu Wager andJayashreeWatal, A Handbook on the WTO 

TRIPS Agreement(New York , Cambridge University Press , 2012) . 

[2]Disposing  IPR  Dispute  in  developing  countries  particularly  India : A  way  

forward, http://www.uncitral.org/pdf/english/congress/Papers_for_Congress/49-

SATYARTHIIPR_Dispute_in_Developing_Countries_Particularly_India.pdf. 

[3]William  Kingston, Reducing the Cost of Resolving Intellectual Property Disputes, 

European Journal of Law and Economics,  2(1),1995, 85-92.   

[4]Ibid. 

[5]Karl P. Kilb, Arbitration of Patent Disputes: An Important Option in the Age of 

Information Technology, Fordham Intellectual Property, Media and Entertainment 

Journal, 4(2), 1993, 599-625.   

[6]Marion  M. Lim, ADR of Patent Disputes: A Customized Prescription, Not an 

Over-The-Counter Remedy, Cordozo Journalof ConflictResolution, 6(1), 2005, 155-

190.   

[7]Kevin  R. Casey, Alternative Dispute Resolution and Patent Law,Federal Circuit 

Bar Journal, Spring 1993,  3( 1), 1-12.   

[8]Ibid. 

[9]ADR Advantages, http://www.wipo.int/amc/en/center/advantages.html. 

[10]Julia A.  Martin, Arbitrating in the Alps Rather Than Litigating in Los Angeles: 

The Advantages of International Intellectual Property-Specific Alternative Dispute 

Resolution,Stan L aw  Rev., 49, 1997, 917-930.   

[11] Susan Blake, Julie Browne and Stuart Sime, A Practical Approach to Alternative 

Dispute Resolution (New York, Oxford UniversityPress, 2012). 

[12]Trevor Cookand Alejandro I.  Garcia, InternationalIntellectual  

PropertyArbitration(Netherland, Kluwer Law International,2010). 

[13]Ibid. 

http://www.uncitral.org/pdf/english/congress/Papers_for_Congress/49-SATYARTHI
http://www.uncitral.org/pdf/english/congress/Papers_for_Congress/49-SATYARTHI


Research Guru:  Volume-12, Issue-4, March-2019 (ISSN:2349-266X) 

Page | 802  

Research Guru: Online Journal of Multidisciplinary Subjects (Peer Reviewed) 

[14]Julia  A.  Martin, Arbitrating  in  the  Alps  Rather  Than  Litigating  in  Los  

Angeles:  The  Advantages  of  International  Intellectual Property-Specific  

Alternative  Dispute  Resolution, Stan  L aw  Rev., 49, 1997, 917-930.   

[15] David Allan Bernstein, The Case for Mediating Trademark Disputes in the Age 

of Expanding Brands ,Cardozo Journal  ConflictResolution,7(1) ,2005, 139-162.   

[16] The Intellectual International Property Institute and the United States Patent and 

Trademark Office, Study on Specialized Intellectual Property Courts, 

<http://iipi.org/wp-content/uploads/2012/05/Study-on-Specialized-IPR-Courts.pdf> 

accessed  12 October , 2017.   

[17] Veronique Bardach, A Proposal for the Entertainment Industry: The Use of 

Mediation as an Alternative to More Common Forms  of  Dispute  Resolution, 13(3), 

1993 , Loy LA EntLawJournal, 477-498 .   

[18] Ignacio de Castro  and  PanagiotisChalkias, Mediation and Arbitration of 

Intellectual Property and Technology Disputes: The Operation of the World 

Intellectual Property Organization Arbitration  and  Mediation  Center, 24 

,2012,SAcLJournal  ,1059-1073. 

[19]Trevor  Cook  and  Alejandro  I.  Garcia, International   Intellectual  Property  

Arbitration  (Netherland, Kluwer  Law  International,  2010). 

[20]David  Allan  Bernstein, The  Case  for  Mediating  Trademark  Disputes  in  the  

Age of  Expanding  Brands ,Cardozo Journal  ConflictResolution ,7(1) ,2005, 139-

162.   

[21] Alan Redfern, M. Hunter et. al., Law and Practice of International Commercial 

Arbitration(London, Sweet &Maxwell , 2004) . 

[22]Jesse  S.  Bennett, Saving Time and Money  by  using Alternative Dispute 

Resolution  for Intellectual PropertyDisputes – WIPO to the Rescue, 

RevistaJuridicaUPR  79, 2010,  396 -398.   

[23]Trevor  Cook  and  Alejandro  I.  Garcia, International   Intellectual  Property  

Arbitration  (Netherland, Kluwer  Law  International,  2010). 

[24]Jesse  S.  Bennett, Saving  Time  and  Money  by  using  Alternative  Dispute  

Resolution  for  Intellectual  Property  Disputes – WIPO  to  the  Rescue, 

RevistaJuridica  U P R  79, 2010,  396 -398.   

[25]Ignacio  de  Castro  and  PanagiotisChalkias, Mediation and  Arbitration  of  

Intellectual  Property  and  Technology  Disputes:  The Operation  of  the  World  

Intellectual  Property  Organization  Arbitration  and  Mediation  Center, 24 

,2012,SAc  L  Journal  ,1059-1073. 

[26] Susan  Corbett, Mediation  of  Intellectual  Property  Disputes :  A  Critical  

Analysis,  New  Zealand  Business  Law  Quarterly, 17, 2011,51-67.   

[27] Sarah Tran, Experienced Intellectual Property Mediators; Increasingly Attractive 

in Times of “Patent” Unpredictability, Harvard Negotiation LawRev, 13 ,2008, 313-

325. 

[28] Ignacio  de  Castro  and  PanagiotisChalkias, Mediation and  Arbitration  of  

Intellectual  Property  and  Technology  Disputes:  The Operation  of  the  World  

Intellectual  Property  Organization  Arbitration  and  Mediation  Center, 24 

,2012,SAc  L  Journal  ,1059-1073. 

[29]ADR Advantages, http://www.wipo.int/amc/en/center/advantages.html 



Research Guru:  Volume-12, Issue-4, March-2019 (ISSN:2349-266X) 

Page | 803  

Research Guru: Online Journal of Multidisciplinary Subjects (Peer Reviewed) 

[30] Resolution of Intellectual Property Disputes in India--Arbitration or Litigation? , 

https://www.lexology.com/library/detail.aspx?g=064ccfb6-2124-48f2-844f-

b51678d86dbe. 

[31]Ministry ofSoundInternationalv.M/S IndusRenaissance Partners  156 (2009) DLT 

406. 

[32]Sukanya HoldingsPvt.  Ltd. v.Jayesh H Pandyaand Anr ( 2003) 5 SCC 531. 

[33]Enercon(India) Ltd . &Orsv. EnerconGMBH  (2014) 5  SCC  1. 

[34]Suresh Dhanuka v. SunitaMohapatra(2012) 1 SCC 578. 

[35]Garreth Wong, Louise Lanzkron,  Arbitrability of IP disputes – why this can be 

an issue and ways to resolve it, 

https://www.twobirds.com/en/news/articles/2017/global/speedread-arbitrability-of-ip-

disputes-why-this-can-be-an-issue-and-ways-to-resolve-it. 

[36]https://www.nokia.com/en_int/news/releases/2016/07/13/nokia-and-samsung-

expand-their-intellectual-property-cross-license 

[37]AIR  2011  SC  2507. 

[38]India- Protecting Intellectual Property, https://www.export.gov/article?id=India-

Protecting-Intellectual-Property. 

[39]AIR 2016SC 75. 

[40]National Intellectual Property Rights Policy, 

http://dipp.nic.in/sites/default/files/National_IPR_Policy_English.pdf. 

https://www.twobirds.com/en/our-lawyers/g/garreth-wong1
https://www.twobirds.com/en/our-lawyers/l/louise-lanzkron

